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DETAILED ACTION 
Claim Rejections - 35 USC § 102 

1 . The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claims 1, 2, 4, 5, 10-12, and 14-16 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Hoogstad. 

Hoogstad discloses extracting tea leaves with water at a first temperature of, for 
example, 25 C for 60 minutes and a second temperature of 70 C for 30 minutes wherein 
the first and second extractions have been collected. It is considered expected that by 
using such time and temperature that said catechins as set forth in the instant claims 
would be provided in the respective extracts (see cols. 1 and 2). 

Claim Rejections - 35 USC § 103 

2. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the Invention Is not Identically disclosed or described as set forth In 
section 1 02 of this title, If the differences between the subject matter sought to be patented and the prior art 
are such that the subject matter as a whole would have been obvious at the time the Invention was made to 
a person having ordinary skill In the art to which said subject matter pertains. Patentability shall not be 
negatived by the manner In which the Invention was made. 

3. Claims 1,4, and 10-16 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Baraldi. 

Baraldi discloses a first extraction of a plant material (carob leaf or meal) 
wherein most of the EGC is removed into the extract wherein the plant material is then 
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extracted a second time wlierein a number of remaining catechins are removed 
including EGCG (see Table 1), said plant material extracted with hot water. It should be 
further noted that Baraldi further discloses performing the first extraction for 15 minutes 
and the second extraction in the same manner (see Example; paragraph 15). 

With respect to claims 14, it is noted that Baraldi discloses preparation of a first 
extract that is enriched in EGG (see Table 1 , under "Carob Meal"). 

The claims further call for the temperatures and particular times (e.g. claim 13) 
employed during the first and second extracts. Although Baraldi discloses the 
extractions being conducted with hot water (paragraph 15), there is no specific recitation 
of the temperature employed. Moreover, although Baraldi et al does disclose extraction 
for 15 minutes in each extraction step (see above), there is no specific reference to 10 
minutes extractions as called for in claim 13. It should be noted, however, that claim 1 
of Baraldi is not limited to any extraction times. Such determinations of time and 
temperature would have been well within the purview of a skilled artisan, and, absent a 
showing of unexpected results, it would have been obvious to one having ordinary skill 
in the art at the time of the invention to have arrived at such time and temperature 
values through routine experimentation by extracting with different hot water 
temperatures and times. 

It should be further noted that employing 65 C, one of the temperatures recited in 
the instant claims, as the particular temperature for extraction (a value well within the 
range of temperatures encompassed by the term "hot water" in the art; see recited prior 
art and discussion below in Response to Applicant's Arguments), it is inherent that at 
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least EGC and EGCG would be extracted in the first and second extractions, 
respectively. 

4. Claims 3 and 13 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Hoogstad. 

Claim 3 further call for the particular type of leaf tea to be used. Although 
Hoogstad discloses black tea in an example, same otherwise recites tea leaf in a 
general, and it is expected that any tea leaf is intended to be used in said invention. 
Nevertheless, white and green tea leaves are notoriously well known, and it would have 
been obvious to one having ordinary skill in the art at the time of the invention to have 
employed either such tea leaf as a matter of preference depending on, for example, 
what tea is available or cheapest for processing. 

Claim 13 further calls for the particular times employed during the first and 
second extracts. Hoogstad discloses the use of extraction times of 5-100 minutes (col. 
2). Such determination of extraction time would have been well within the purview of a 
skilled artisan, and, absent a showing of unexpected results, it would have been 
obvious to one having ordinary skill in the art at the time of the invention to have arrived 
at such time through routine experimentation using different extraction times to achieve 
an optimum result. 

Response to Arguments 

5. Applicant's arguments filed 1 2/1 8/07 have been fully considered but they are not 
persuasive. 

Applicant argues that Baraldi discloses the use of a single temperature for 
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extracting catechins contrary to the instant invention. However, it should be first noted 
that the instant claims provide first and second extraction temperature ranges that 
overlap. In other words, the instant claims provide for an instance of performing the two 
extractions at 65 C. There is nothing specifically set forth in the instant claims that 
requires the first and second temperature to be different. Nevertheless, even if it was 
required in the claims that the temperatures merely be different, such close proximity of 
the two ranges would read on two different temperatures that would be within a 
reasonable range of error or fluctuation, say 0.25 C. That being said, it should be 
noted that Baraldi is not limited to the use of the same temperature in both extractions. 
See, for example, the broad scope of claim 1 in Baraldi. Although there is a reference 
to using the same conditions for both extractions as a preferred embodiment (see 
paragraph 15), there is broader language elsewhere in the specification that does not 
specify the particular temperature that must be used in the second extraction (see 
paragraph 14 and the last sentence of Example 1). 

Applicant argues that Baraldi is silent regarding the particular temperature other 
than to mention that hot water is used "which corresponds to a temperature of about 80 
C." It should be noted that Applicant does not appear to provide support for the 
assertion that "hot water" corresponds to such specific temperature. On the contrary, 
the term "hot water" in the plant extraction art refers to a significant range of 
temperatures that encompass, for example, 65 C as recited in the instant claims. For 
example, Hara refers to hot water extraction at 40-100 C (e.g. col. 2, lines 25-28). 
Lunder discloses hot water temperature of 60-1 30 C (e.g. Abstract). Cirigliano et al 
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recites liot water as being 140 F to 210 F (65 C is about 149 F; see claim 6, step (a)). 

Applicant's arguments regarding Mishkin at al are convincing and this reference 
has been withdrawn, particularly since the temperatures employed therein are 
significantly different from those recited in the claims. 

All other arguments have been addressed in view of the rejections as set forth 
above. 

Conclusion 

6. Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. In particular, it should be noted that claim 2 now provides an 
embodiment not previously claimed wherein leaf tea is specifically treated via claim 1 at 
particularly temperatures. Accordingly, THIS ACTION IS MADE FINAL. See MPEP 
§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 
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Any inquiry concerning tliis communication or earlier communications from tine 
examiner should be directed to Anthony Weier whose telephone number is 571-272- 
1409. The examiner can normally be reached on Monday-Thursday. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Milton Cano can be reached on 571-272-1398. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

Anthony Weier 
Primary Examiner 
Art Unit 1761 

/Anthony Weier/ 
Primary Examiner, Art Unit 1794 

Anthony Weier 
March 14, 2008 
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